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The Proceedinas and Issues

Tnese apreals, heard togetrer, are from a Zecizion in

({1}

the Hign Ccurt con SiX criginating suamonsas, takan out by

different insurance companies and relating in all to some 2R

rh

different forms of insurance policy. The btroad izsue
concerns the scheme of statutcry iasurance proviied for by

the Earthquake and War Damage Act 1344 whersby, zubiect to

e}
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the proviszions of the Act and regulationsz under it, property

insured against fire in .ies C=aland is automatically iasured
to the same amcunt by the Earthgquaxe and war Camage
Commission against eartihguakxe damage and war Zamage. By
regulations the autcmatic insurance also ext2nds to
extracrdinary disaster damage and lané;lip darage. The
premiums for the statutory insurance are pavakble by the
insured's fire insurance comgany %o the Commisszion and by
the insured to the companv. 1In effect the cczzany mav be
said to collect them con behalf of the Ccocomissicn, but the
Act dcoes impose an incsrendent liatility cn ths ccmpany for

payment to the Commission.

In 1551 amendments were mada to s.l4, the key section,

in the light of the practice of issuing fire insurance

previding Icr, nor merely an incemnitv for the

Ui

nclicie

damaged, tut the cost of

H

value of the property dsstrcyed c
repiacing or reinstating that procerty. The 2mandments make
it clear tnat the automatic insurance ajaiast earthquake and

war damage is to the amcunt of the indemnity value only. It




remains cpticnal Fer the insured “c take out =liditicnal

ia3urer - or indeed with the Ccmmission itself, if the
Commiz3ion 30 a23r=2es in ex=arcise of pcwers civan to it by

5.15 of the Act. Th2 amendments include a specific

7]

tatament that s.l4 shall not apply with respsct to any
sontract of iansurance that i3 limited to an =xcess over the
indemnity value of the rropesrty. As to ccntracts to which

5.14 does arply, there is provision in scme circuxstances
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Zor ascartaining the indem alve by valsacicn

certificates and approval by the Commissicn, and calculation
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uaxe and war damage premium acccrdingl
orccadura is hot convani=nc sitner to %hs iasurance
comrcanies or tne Commission; one gQuestion fz2lling to be
decided in the case is in what circumstances is it

L=C28333ry.

Th3t suestion i3 link=zd with th2 main issue, which

zzncerns fite zelicies providing within the same document
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demnity insurance and
r2glacement insurance cver and abeve that. Until 198C the
Jermmizsicon rad accepted that there was 20 r2ason way
indemnity and excess of indemnity contracts sbculd not te

incetrTorat2d within orne cclizy of fir2 iasura-ca, with no

axzess of inlemnity vart. 3ut in Decemder 1%32 in a

cirzsular to all insarers tda Tzmmiszzicn aanscunced a changed




attitude. It stated that it had 'received a l2gal opinion
to the eifzct tnat tecause :theare is oaly on2 preopcsal, the
parties, riskx and period of insurance ar2 the =ar2 and thersa

will -2 orly one nremiunm parakle (alticugh nerhaps with

division of the covar into two sections Jdses not convert the
zolicy into two contracts'. rfher=fcra, th? zcircular goes
<n, =2arthgua<e and war Jamage preamium 15 cnargsabla on the
full amount of the insurance {i.e. indemnity aand excess of

indemnity7) ander these pclicias.

~

fresumzaniy it is implicit in the cirzular that the
result dust menticned cculd be avoided 1f the valuation

procedure were nsed. YUnless it wvere used, however, the
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practical purroses unatbla now $0 rscevar the 2vtra premiuas

ior tie past from th2 velicy heolders.

cont2st the Ccmmission's new interoretaticn. They each

aovrliad to the Hinh Tourt for 2eclarations relating to
varicus pelicies. Tre werding of the Jeclarazicns sought

varies somewhat but in general is to the effect that the




indemnity portion of a certain policy constitutes a ccntract
of insurance within s.l14 and that the excess over indemnity

portion is not within the szection.

The gquestions of statutory interpretation irnvelved were
argued before Jeffries J. on 18 and 13 May 1982, &sut cn 11
ﬂovémber 1282 the Judge delivered a iudgment declining in
nia discretion to answer them., HYe explained his reasons
fully. The main one was am§lified by the Jvdje in varicus
wavs but was in sukstance that, no matter which
interpretation of the 2ct the Ccurt Zecided to Le correct,
further statutory amendment wculd be likely to te necessarvy.
Indeed he pointed cut that the Ccﬁmission itself had seen a
need for this as lono ago 3s 1%71. Another resson,
evidently regarded by the Judge as rather less important,

was that pclicy holders were not parties to the prcceedings.

It is noteworthy that Jeffiries J. stated expressly - and
very-fairly - that to refuse to answer the guestions might
not be a right exercises of the discretion. We are pcund to
agree with him cn this peint. 1In principle the prospect cof

acending legislation is not necessarily a good r=ason for

(h g

refusing to declare the existing law. In this instance i
is by no means certain that legislative amendment will be
requirad on the particular matters «ith which the case is
concerned. It is lcgical to ascertain the true effsct of
the existing statutory provisions before Parliament decides

whether or how they should be amended. Compare the




declaration granted as to the intergretation of certain

provisions of the Electcral Act in Wvbrow v. Chief

Elactoral Officer [1380] 1 N.Z.L.R. 147. The guestiecns in

this case are of importance to the insurance industry and
the general public. They turn essentially oﬁ the
constructicn of a statute and are crima facie suitakle
guestions to be dealt with on originating surmcns as

avthorised by the Declaratcry Judgments Act 1308, s.3.

It was accepted by all parties that the convenient
course was for this Court to hear the questicns of
interpretation fullv argued befores determining whether they
should be answer2d in these rcroceedings and, if 30, by which
Court. %aving heard them fully argued, we are =satisfied
that the originating summons procedure iz iandsed
aprcrepriate. It iz true that zolicy holders as such have
not been represanted, but the cocmpeting possible
interpretations have been very fully canvassed. Moreover
the interoretation which we held to te ccrrect, to be stated

hereinafter, will not result in any unfairness to policy

we would of course have preierred to have had the ncrmal
advantage of the Judge's orinicn and reasoning on the
Juestions; and we haves conzidered the pessibility of
remitting them to him, even at this lats stage. But the
aprellants, while acknowledging that the advantage to an

apocellate court of a decision ty the learned Judge should be




weighed, urge that here it is outweighed by the need for
early finality. They ask us to decide the questions now.
In the light of the history and the sums at stake, their
request can only be seen as reascrabie. Accordingly we turn

to the guestions of interpretation.

The Meaning cf the Section

The material provisions of s.l14 of the 1944 Act at
present read as follows, subss.(2A) and (2B) and the words
in sguare brackets in subs.(3) having been inserted in 1951
and the words in double square bracksts in subs.(2A) having

been inserted by way of replacement in 1963:

14. Property insured against fire deemed to be insured
against earthquake and war damage - (1) Subject to the
provisions of this Act and of any ragulations made
thereunder, where in respect of any pericd after the
commencement of this Act any property is insured to any
amount under any ccntract of fire insurance made in New
Zealand with an insurance company after the commencement
of this Act, the property shall at all times during that
periocod be deemed to be insured under this Act to the
same amcunt ajainst sarthgquake damace and war damage.
(2) In respect of the insurance of any property under
this section the insurance company with which the
property is insur=d against fire shall pay an earthquake
and war damage premium in accordance with this Act at
such time and in such manner as may be prescribed.

[ (2A) Where the contract of fire insurance provides for

settlement of any claim for damage to or destruction of




the property utvpon a basis more favourable to the insured

person than its indemnity value, -

(2#) The property shall be Jdeemed to be insured under
this section to the amcunrt of the indemnity value
only:

(b)) The earthguake and war damage premium in respect of
-aach period cf the insurance shall be computed cn
the amcunt of the indemnity value of the property
as acrroved bty the Commission after being certifiad
at the ccmmencement of that geriod by a valuer
apprevad by the Commisszion, bsing a {[registered
architect]] or by a valuer registered under the
Valuers Act 1348 or an engineer registered under
the EIngineers Registration Act 1924:

Provided that if no such certificate is approved
by the Commiszsicn in respect of any nericd the
cremium shall be computed on the amcunt to which
the property is insured und2r the contractk.

(2B) This section <hall not arply with respect to any

contract of insurance that is limited to an excess cover

the indemnity value of the propertv.]

(3) Uocn the making of {any contract cf fire insurance

to which this section applies] the =arthguake and war

damage premium at the rate then prescribed, computed in
respect of the pericd of the contract of fire insurance,
3hall thereupon btecome a debt due by the insurance
company to the CTommission.

{4) The amcunt of the earthguake and war damage premium

for which any insurance ccopanv at any time becomas

liable under this section in respect of any contract of
fire insurance shall thersupcn become a Jebt due by the
insured person to the insurance cocmrany, and may be
racoverad by the ccmpany accordingly. If at any time
beicre the debt is fully discnarged any other person

heccmes an insured perscn under the contract of fire




————-

insurance the amount remaining unpaid shall thereuron
bacome a debt due by him to the inzurance ccmrpanv,
without preiudice to the liakility of anv ather cercon
where 2 or mcre versons are liable for any amcunt under
thia subsection their liability shall be +oint and

several.,

vcst of the poclicies scecified in the criginating

summonses take the form cf providing indemnity inzurance up

T

o a named stre and replacement insurance in excess zf that

sum if certain conditions are satisfied - such as completion

nf reinstatement within a reascnaktle time and the actual

rh

incurring of such costs. ©Turing the earlier staqes of the

Yearing in this Court ccunsel focused attanticn on whather

e

such ctolicies censisted of cne contract or twe. This
creoccupation was ne doubt due to tne way in which the
Commicssion's 1980 circular cut the matter., ®ith all respect
tc the leocal opinion referraed to, we think and inficated cur
view to counsel that it is an unnrecessarily narrcw accreach,

inconsistent with the obvious intant of the 1881 Amerndment

Act.

As alrecady indicared, the basic purpcse of the
amendments made in 1951 was clearlv to snsure that tha
autcmatic statutery cover would be limited %o indemnitv
insﬁrance and that the rcremiums for it would be calculated

accordingly. Provided that this purcvose is achieved, it

cannot matter in administering the legiszlation whether 2




10.

policy holder who has taken out against fire both indemnity
insurance and replacement insurance with an insurance
company has done.so under one contract or two. In most
cases where there is a sinqle composite policy there is
probably only one contract, the total premium payable to the
company being higher on account of the replacement cover.
Nevertheless, when an indemnitv sum is named and there is
provision in certain circumstances for extra replacement
insurance above that, there is not likely to be any
difficulty in treating the provision for that extra cover as
an identifiable and distinct part of the policy, although no
doubt usually including many terms ccmmon to it and the
indemnity part. Nor was any instance of difficulty in the

case of such a policy drawn to attention in argqument,

In ordinary speech a reference to a contract may often
naturally be made as including part of a ceontract. One may
say, for instance, that a hirer has a contract for the
supply of a television set, althocugh that same dccument
gives him a right to repairs as well in certain
circumstances. Similarly in legal contexts it is a familiar
enough notiocn that the greater includes the less. (Omne

majus continet in se minus, if a Latin maxim be preferred.)

The statute Aces not contain a definition of 'contract'

but there is in 35.2(1) a Aefinition of 'Contract of fire

insurance':

o~
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‘Contract of fire insurance' means a contract wherebdy
any property is insured against lecss or damage by fire,
whether the contract includes other risks or not; but
does not include any contract of marine insurance or any
contract of reinsurance; and does not include any
contract whereby any property is insured against any
ferm of earthguake damage unless the contract also
includes insurance against loss or damage by fire other

than earthguake fire:
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That definition is consistent with the appreach that w

0
)

one cverall insurance contract there may be a number

ct
T
)

parts or covers, which may be treated separately for

rurpgoses of the Act.

So we conclude without difficulty that in s.14(28) the
werds 'anv contract of insurance' inclede any gart of any
such contract. In other werds s.l4 does not apply with
respect tc any ceontract of insurance (including any part of
any such contract) that is limited to an excess over the |

indemnity value of the property.

There then arises a further question, not specifically
menticned in the Ccmmission's 198C circular but put
croninently before this Court by Mr Xsesing on behalf of the
Ccmmissicn. Throughout all his submissions concarn was
raflected that an interpretation of s.14 might be adcrted
whereby the Ccmmission might be bound to provide eartihquakae
and war Jdamage iansurance up to the amount of indemnity value

but night be entitled to premiums only on scme lower figure
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nominated by the rolicy holder in his fire insurance policy.

Mr Keesing refesrred to tnis hypothetical lower figure as

indemnity sum - an exvression nowhere used in the section

itself. He drew a distinction between it and indemnity
value - an exgression used in the 1951 amenédments to the

secticn, but not there defined.

an

Not only has the expression ‘indemnity value' been left

undefined by Parliament, but there is no evidence before

Court of any established usage in the insurance industry

the

giving a fixed meaning to the expression or distinguishing

bet<eern it and the other exprassicn used by counsel,

indemnity sum. That being so, the Court is free to and

should place on 'indemnity value' in the section the meaning

that best gives effect to the apparent intention of

Parliament. Wwe have already stated what we understand to be

oy

that intenticn. It is helpful alsc to bear in mind a
leading principle of insurance law, statsd as follows in

Halsbury's Laws of gngland, 4th ed. rara.3:

3. The principle of indemnity. Mcst contracts of

23

insurance belcong to the general category of contracts cf

indemnity in the sense that the insurer's liability is

limited to the actual locs which is in fact proved.

The

fhacpening of the =2vent does not of itszelf entitle ths
insured to pavyment of the sum stipulated in the policy;
the event must in fact result in a p2cuniary loss to the
assured, who then beccmes entitled to be indemnifiead
subjiect to the limitations of his contract. He cannot
recover more than the sum insured, for that sum is all
that he has stipulated for by his pramiums and it fixes
the maximum liability of the insurers. Even within that
limit, hcwever, he cannot recover more than what he
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establishes to be the actual amount of his less. The
contract being one of indemnity, and of indemnity caly,
he can recover the actual amount of his less and no
more, whatever may have been his estimate of what his
loss would be likely to be and whatever the premiums he
may have paid, calculated con the bésis of that estimate.
Zowever, if he wants to guard against unpredictatle
fluctuations in values (particularly cf goods for which
there may be a very variable market) and the consagquent
danger of paying far too much in premiums for what the
gocds turn out to be worth at the date of loss, he may
persuade his insurers to enter into an agrsement at the
time of making the insurance, and from time to time
afterwards, fixing the value., If reccrded in or annexed
to the pclicy, such an agr=ement makes it a valued or

agreed value policy and, in the aktsence of fraud or

circumstances invalicating the agresement, the iasurers
will be precluded frcm disturbing the agreed value if

and when a 1l0SS CCCUrSe <o

Against that background we think that the appellants are
right in a submission which was amcng those adopted by all
their ccunsel. As previously mentioned we are not attracted
by their arguments b;sed on a twe-ccntract approach. Rut
nne of their cther sutmissions was to the =2ffesct that
indemnity value meaﬂg the indemnity value up to a maximum of
the figure, if any, ncminated in the fire insurance
contract. Putting it in another way, the expressicn means
the value of the loss for which incdemnity is provided by the
contract. We hold that this interpretation is correct. It

produces a workable result in-.accoré with the purposes of

the legislation and the general law of insurance.
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That result is that in the case of a fire insurance
policy giving indemnity up to a named sum, that sum will be
the upper limit of the indemnity value and will
correspondingly be the amount up to which tbe property will
be automatically insured against earthquake and warrdamage
under s.14(1). The earthquake and war damage premium will
accordingly fall to be ccmputed on that amount at the rate
prescribed by regulations made under s.26(2){e); the present
rate is fixed by the Earthquakes and War Damage Regulations
1956 (1956/61) reg.5 as amended in 1967 (1967/111) and 1970
(1970/143). Any contract or part of a contract limited to
an excess cver that amcunt will be altogether outside the
scope of s.14, by virtue of subs.(2B). The concern voiced
by counsel on behalf of the Commission will thus be disposed

of.

The reascns pointing to this interpretation are further
strengthened by the following considerations. If the
interpretation suggested and feared by counsel for the
Commission were correct, there could be cases where property
is under-insured in an indemnity pclicv - that is to say, in
nis suggested terminology, the indemnity ‘'sum’® would be less
than the indemnity 'value' - but where separate replacement
policies cover the lifference hetween the indemnity 'sum'
and replacement cest. On the same interpretation the
replacement pelicies would nct be limited to an excess over

the indemnity wvalue, so thev would not be excluded from the
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section by subs.(2B). It seems unlikely that Parliament
would have intended this complication. It also seems
unlikely that there would at all cormmonly be issued a
separate replacement.policy leaving the insured to bear the
difference between the limit in his indemnity policy and the
actual value of the property destroyed or damaged. The kind
of contract which Parliament meant to take altogether ocut of
the scope of the section, by subs.(2B), is much more likely
to have been simply a contract purporting to give cover in

excess of the amount of indemnity insurance.

Section 14(2A) falls into place on the interpretation
which we are adcpting. There may be some fire insurance
policies which give purely replacement cover, naming no
indemnity figure. Counsel thought it likely that at least
scme commercial policies of that kind have been issued.

Those are the circumstances in which it will be necessary

"t

for the purposes of the statutory cover to fix an indemnity
value. The valuation and aporoval machinery provided for by
para.(b) of subs.(2A) is available. Failing that, the
proviso to the praragraph will apply, and the earthquake and
war damage premium—will be computed on the full amount of

the fire insurance. As Jeffries J. put it, 'this is a penal

incentive to supply the valuation'.

The result is not unfair to the policy holder. 1In
general the policy proposal forms warn the proposer to

declare the full value of the property for indemnity
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insurance. If a policy holder is nevertheless under-insured
against fire, he will be correspondingly under-insured
against earthquake and war damage, but 3imply tecause he has
named too low an indemnity value and caid premiums on that
footing. It is true that the Commission, like the fire
insurance companies, will receive less premium inccme to the
extent that there is under-insurance, and to that extent the
Commission®s pool of funds available after a disaster will
be the less; but there is no particular resason tc suppose
that tge legislature was concerned tc avoid that
consegquence. On the contrary from the outset the scheme of
the Act has teen to measure the =2arthquake and war damage
insurance by the fire inzurance. A person under-insured
againrst fire and having no rerlacement policy has always
been in exactly the same pcsition as to earthguake and war
damage insurance. Moreceva2r the Ccmmission bas peower under
the Act to write replacement earthquake and war Jamage

insurance, in ccmpetition with the insurance companies.

Ccunsel were givén an opportunity to bring tc notice at
the adicurned hearing of the appeals on 24 June 1983 any
practical problems that might arise, regarding any of the
policies that are the subiect of the originating summonses,
if the true interprestation of 8.14(2B) is as above stated.
No such problems were brought to notice, nor did it appear
that as regards any other provision in s3.14 or elsewher= in

the Act the interpretation which we have indicated would




i7.

cauze practical difficulties., Bewever, rather than
lengthening this judgment greatly by embarking on the task
cf applying the interpretation specifically to each of the
numerous policies, we resarve leave to any party to apply in
writing to this Court within cne month.of the Zate of

delivery of the present judgment on any relevant guestion

[

arising under any particular solicy =pecified in the

criginating summonsss.

A serarate point is raissd by the originatiag summens
taken out by the vew Zealand Insurance Coapany Limited and
the South British Insurance Companvy Limited. Those
ccwmpanies ask feor an order that cection © (inflaticnary
provision) of the valuation for insurance ourposes
(building) fcrm used bv the Cermmission, insofar as it
purports to impose a requirement by the Commission on an
insured or insurer, is ultra vires the Commission zand
the;éfofe invaiidréﬂd unlawful.vrThe raference is to a

orovision in the form requiring the valwer, architect

o]

T
engineer certifying under s.14{(2a)(b) to iriclude in the
indemnity value anvesti;ated amount of inflaticn anticicat=3d
during the period of insurance. It was submitted that o
insist on this - as the Commission admittedly doces - is
contrary to the provision »f raragrarh (b) for a zertificats

at the commencement cf the pericad.




While the certificate has to 5e given at that date, we
do not see sufficient reason for interpreting the Act so as
to preclude a realistic estimate of indemnity value. Some
alleowance for inflation can reasonably be stipulated for by
the Commission. It is arguable that to require estimated
inflation throughout the period; rather than an estimated
average, is unfair as a basis for calculating the premium.
Cn the other hand the value approved ty the Commission fixes
the upper limit of its liapility at any time during the
vericd; the insured can never recover more under the
automatic indemnity cover. We are nct prepared to hold that
the Act impliedly rrohibits the Commission from arriving at

that maximum sum in the manner ccntemplated by the form.

In the result the appeals ar= allocwed. There will be a
declaration applicable to all six originating summonses that
the true interpretation of s.14 of the Zarthguaks and War
DCamage Act 1944 as amended is as stated earlier in this
judgmeni. Cn the separate qugstion {No.8) raised by the

summons taken out by the New Zealand Insurance Company

Limited and the South British Insurance Company Limited,

there will be a declaration that the reguirement refarred to
iz not ultra vires the Commission. Leave to apply is

recserved as already stated.

Clarificaticn of the matter was in the interests of all
parties, so we think it appropriate to leave the parties to

bear their own costs in both Courts.
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